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1. Introduction
The purpose of this guidance is to provide managers and employees with details in relation to the Working Time Regulations and supplementary information on the Council’s Working Time policy. It comprises a question and answer format covering the main issues in relation to working time, as follows:-

2. Working Time Regulations
What are the Working Time Regulations?

The Working Time Regulations 1998 are a Health and Safety at Work measure implementing the European Working Time Directive 1996.  The Regulations came into effect on 1st October 1998 and include basic entitlements and limitations concerning the organisation of working time. 

3. What is Working Time?
What counts as working time for the purposes of the Regulations?
Under the Regulations ‘working time’ means any period during which the individual is working, is at the employer’s disposal and is carrying out their activities or duties.

This includes:

· Any period the worker is working on an authorised activity for the employer

· Any period during which the worker is receiving training in connection with the job

· Business lunches

· Travel time during the working day e.g. journeys between clients

· Time spent waiting at the place of work for work to be allocated

· Time spent working away from home

· Time on call at the workplace 

· Where the worker is regarded as a mobile/peripatetic worker with no fixed work base, the travel time from home to first job of the day and from last job to home is classed as working time

What does not count as working time for the purposes of the Regulations?
· Travel to and from a worker's home and place of work (where the worker has a fixed work base)
· Lunch breaks when no work is done 
· Travelling time outside normal working hours
· Paid or unpaid holiday

· Time spent on call when a worker is away from the workplace and not carrying out work duties
· Unpaid overtime that has been volunteered e.g. staying late to finish something off 
4. Meaning of ‘Worker’
What is the meaning of ‘worker’ under the Regulations? 

The Regulations apply not only to ‘employees’ but also to any person who undertakes to do or perform any work or services for an employer whatever the nature of the contract or arrangement between them. The Regulations therefore apply equally to casual and relief workers, agency workers and work experience trainees as they do to employees. The Council is responsible for monitoring the hours and keeping records of working time for all its employees, relief/casual workers and trainees. Agency workers would be monitored by the agency they are employed through.
5. Maximum Hours
What is the maximum number of hours an adult worker can work under the Regulations?

Adult workers (i.e. those aged 18 and over) cannot lawfully be required to work more than an average of 48 hours a week calculated over a reference period of 17 consecutive weeks. The reference period may be extended to a maximum of up to 52 weeks under the terms of a collective agreement for ‘objective or technical reasons or reasons concerning the organisation of work’ e.g. to take account of seasonal working. Also, the reference period may be extended to 26 weeks in the case of certain specified workers in the Regulations provided that the work activities meet the appropriate requirements prescribed in the Regulations.  In the Council a reference period of 52 weeks has been set for certain groups of workers under a collective agreement. A copy of the collective agreement is held in the HR Service. A 17 week reference period applies to all other workers in the Council.

6. Reference Period and Average Hours
What is meant by the term reference period? 

This is the period of time (number of weeks) that the average working week calculation is based on, which for most workers is 17 weeks, although as mentioned above, there are certain groups of workers in the Council who have a reference period of 52 weeks.
How are the weekly average hours of a worker calculated?
The average numbers of hours worked by a worker in any week are calculated by adding together the hours worked, including overtime, by the worker during the period of 17 weeks ending with that week and by dividing that total number of hours by 17. If this gives a figure of 48 hours or less the employer has complied with the worker’s statutory right not to be required to work more than an average of 48 hours a week. The same approach is adopted if the reference period is an agreed longer period of 26 weeks or up to 52 weeks. A week is the period of 7 consecutive days that begins on a Sunday and ends at midnight the following Saturday. It should be noted that the calculation differs if the worker is absent on statutory holidays, sick leave, maternity, paternity, adoption or parental leave, with these periods being regarded as ‘excluded days’ (see next section).

What occurs regarding the calculation of weekly average hours if the worker is absent on statutory holiday, sick leave or maternity, paternity, adoption or parental leave?
The calculation of average weekly hours of a worker is more complicated if the above occurs, with these periods being regarded as ‘excluded days’. If at any time during the reference period the worker is absent from work due to the above, the worker’s average weekly hours are calculated using the formula (A+B)/C where A is the aggregate number of hours worked during the reference period; B is the aggregate number of hours worked during the period that starts immediately after the reference period has expired and ends when the number of days worked equals the number of days that were excluded during the reference period; and C is the number of weeks in the reference period.
7. Opting Out
Can an adult worker voluntarily opt out of the maximum average 48 hour week under the Regulations?
Yes. An adult worker (i.e. those aged 18 and over) may agree to work more than an average of 48 hours a week so long as they do so voluntarily and in writing. The Council’s Working Time policy has an opt-out agreement form attached at Appendix 2. The worker may withdraw the agreement on giving an agreed period of notice to their employer. In the Council the period of notice required of the worker to withdraw an opt-out agreement is 1 month. It should be noted that the Council has no obligation to allow a worker to work more than 48 hours per week on average in the reference period even if they have opted out, with health and safety considerations to be taken into account by managers.
Can a worker be required to opt out of the average 48 hour working week?
No. An employer cannot require a worker to opt out of the 48 hour week. A worker can voluntarily agree to work more than an average of 48 hours per week but the employer must not put them under any pressure to sign such an agreement. An employer must not penalise, victimise, discipline or subject a worker to any other detriment for refusing to agree to opt out of the 48 hour working week. Managers must ensure that this does not occur.
8. More than one Job
Where a worker has two (or more) jobs, which employer is responsible for ensuring that the employee’s total weekly hours do not exceed the working time limits? 

Employers are obliged under the Regulations to take all reasonable steps to ensure that the 48-hour limit on weekly working hours is complied with. This means that in this situation both (or all) employers will be obliged to ensure that the employee's total working hours in the two (or more) jobs combined do not exceed this limit unless the individual has chosen voluntarily to sign an opt-out agreement. This can be ensured by following the below.
What if an employee wishes to work in more than one job?
Council employees are required as part of their contractual conditions to request permission to undertake any additional work within or out with the organisation so that it is able to meet its health and safety obligations under the Regulations and for certain other reasons. The employee is therefore required to complete the form at Appendix 2 of the Working Time policy to seek this permission. The request is then considered against the stated criteria and a decision made on whether this can be granted with relevant authority (as detailed on the form) given where this is the case.  

What if the combined hours of two or more jobs exceed the 48 hour maximum on average?
If it is the case that an employee is going to be working more than an average of 48 hours a week in total over two or more jobs, the employer should, in order to comply with the Regulations, ask the employee whether they wish to sign an opt-out agreement. Where the employee wishes to sign an agreement this should be undertaken. However, where the employee does not wish to sign an opt out, relevant action would need to be taken to ensure that they don’t  work in excess of 48 hours a week on average. In the Council this would likely mean only granting the request on the basis of a reduced number of hours being worked in the other job(s), if that was reasonable. The priority should be to protect the health and safety of all workers by ensuring that no individual works such long hours as to be a danger to him or herself or to others.
9. Rest Breaks and Rest Periods
What rest break is an adult worker entitled to?
If an adult worker (i.e. those aged 18 and over) undertakes work for longer than 6 hours a day they are legally entitled to a 20 minute break, with it being Council policy that a worker takes an unpaid break of at least 30 minutes after 6 hours of work. There is no obligation on employers to pay their workers for their rest breaks. 
What is the daily rest period for an adult worker?

Adult workers are legally entitled to 11 consecutive hours rest in each 24 hour period during which work is done. Managers must be mindful of both the daily and weekly rest periods in general and in particular when offering overtime to workers and in the design of shift rotas.
What is the weekly rest period for an adult worker?
Adult workers are legally entitled to at least one day’s rest (24 hours) each week. The 24-hour uninterrupted rest period each week can (if it suits the employer) be replaced by two uninterrupted 24-hour rest periods or one uninterrupted 48-hour rest period (24 hours back-to-back) in each 14-day period.

Can the weekly rest period include any part of the daily rest entitlement?

The weekly rest period should not include any part of the daily rest period entitlement except where this can be justified by objective or technical reasons, or reasons concerning the organisation of work. 
Is it possible to modify the entitlement to rest breaks and rest periods under the Regulations?

Yes. The Regulations state that a collective agreement may modify the application of specific parts of the Regulations including those relating to rest breaks, daily rest and weekly rest. The Council does have in place a collective agreement with the trades unions which details the extent of the modification and the groups of workers affected. The agreement indicates that where a worker has not been able to take any or part of their entitlement to a rest break or rest period under the Regulations, compensatory rest should be taken which should be the same length as the period missed by the worker. Compensatory rest should be taken within a reasonable period. A copy of the collective agreement is held within the HR Service. 
What is the situation regarding rest periods in relation to shift workers when they change shifts?

The rights under the Regulations to a minimum daily and weekly rest period do not apply in relation to shift workers when they change shift and cannot take a daily or weekly rest period between the end of one shift and the start of the next. Such workers are nonetheless entitled to equivalent periods of compensatory rest. Where in exceptional circumstances an employer finds it impossible to grant compensatory periods of rest, it must make other appropriate provisions to safeguard the health, safety and wellbeing of those workers.
What is the situation regarding entitlement to rest breaks where a pattern of work puts the health and safety of a worker at risk?

Under the Regulations, where a pattern of work puts the health and safety of a worker at risk, in particular where the work is monotonous or the work rate is predetermined, the employer must ensure that the worker is given ‘adequate’ rest breaks in addition to the ordinary minimum rest break.
10. Night Workers
What is the definition of a night worker?
Under the Regulations, a night worker is classed as a worker who regularly works at least three hours of their daily working time at night, between 11 pm and 6 am. To be classed as regular the night work must make up at least a third of their annual working time. There are various jobs in the Council that involve night working.
What are the restrictions on night work for adult workers?

Adult workers cannot be required to work at night for more than an average of 8 hours in any 24 hour period, calculated over a reference period of 17 consecutive weeks (which may be extended in prescribed circumstances to a reference period of 26 or up to 52 weeks). As detailed above in an earlier section of this guidance, most Council employees have a reference period of 17 weeks with a minority of groups of workers covered by a collective agreement under a 52 week reference period.
What is the requirement for undertaking health assessments for adult night workers?

An employer must offer a free health assessment to any worker who is to become a night worker. Employers must also give night workers the opportunity to have further assessments at regular intervals. The Council asks relevant workers to complete a medical questionnaire for assessment by its occupational health provider. It is for each Service to determine the regularity of assessments for individual groups of workers.
What happens if an employee experiences health problems due to working nights?

If a doctor advises that an employee is having health issues due to their night work, advice should initially be sought from the relevant HR Business Partner team.  Where a worker has a health condition which is aggravated by night work, discussions will take place between the worker, manager and HR to determine the most appropriate course of action with a view to resolving the situation.
11. Young Workers
What is the definition of a ‘young worker’ under the Regulations?

Young workers are individuals who are no longer of compulsory school age but are under the age of 18. 
What are the restrictions on working hours in relation to the employment of young workers?

Under the Regulations, young workers are not normally permitted to work for more than 8 hours a day or 40 hours per week (including overtime hours). These working hours cannot be averaged out over a reference period.
Can a young worker decide to work more than the limit under the Regulations through signing an opt-out?

No. A young worker is not permitted to opt out of the maximum weekly and daily hours limits imposed by the Regulations. 
What are the restrictions on night work for young workers?

Under the Regulations, young workers must not be employed at night between 10 pm and 6 am or where their contract requires them to work after 10 pm, between 11 pm and 7 am.
What rest break is a young worker entitled to?
Under the Regulations, a young worker is entitled to a 30 minute rest break where daily working time exceeds 4.5 hours.
What is the daily rest period for a young worker?

Under the Regulations, a young worker is entitled to 12 consecutive hours rest in each 24 hour period in which work is done. This may be interrupted where the activity involves periods of work that are split up over the day or of a short duration. Managers must be mindful of both the daily and weekly rest periods for young workers in general and in particular when offering overtime to workers and in the design of shift rotas.
What is the weekly rest period for a young worker?

Under the Regulations, a young worker is entitled to 48 hours rest in each 7 day period. This may be reduced in limited circumstances but not to less than 36 hours.
12. Miscellaneous

Is voluntary work covered under the Regulations?
No. Voluntary work is not covered as a voluntary worker is not required by the employer to carry out these activities. As such there is no need to monitor this time.

What can happen if an employer fails to comply with the Working Time Regulations?
Workers who are denied their rights under the Regulations may raise a claim through an employment tribunal. Should the complaint be upheld the tribunal can order the employer to pay compensation.
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